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The Privatization of Public Schools-A
Statutory and Constitutional Analysis in the
Context of the Wilkinsburg Education
Association v. Wilkinsburg School District

We report to the American
Our Nation is at risk ....
people that while we can take justifiable pride in what our
schools and colleges have historically accomplished and
contributed to the United States and the well-being of its
people, the educational foundations of our society are presently
being eroded by a rising tide of mediocrity that threatens our
very future as a Nation and a people.1

In 1983 the National Commission on Excellence in Education2
issued this warning in its report to Congress and the Secretary of
Education. The Commission's report also served as an open letter
to the American people that shook the country from its complacency about academic achievement.3 The publication of A Nation at
Risk brought national attention to the failings of the American
public school system and the consequent dangers to the nation's
democracy and economic prosperity.

1. NAT'L COMM. ON EXCELLENCE IN EDUC., A NATION AT RISK: THE IMPERATIVE
FOR EDUCATIONAL REFORM 5 (1983) [hereinafter A NATION AT RISK].
2. The Commission on Excellence was created by Secretary of Education T.H. Bell on
August 26, 1981 to examine the quality of education in the United States. Its membership
consisted primarily of university educators, but also included some public school teachers and
administrators, public officials, and business leaders. For 18 months the Commission studied
papers published by education experts; testimony by school administrators, teachers, students,
business leaders and public officials; existing analyses of problems in education; letters from
concerned citizens; and descriptions of notable programs and promising approaches to
education. The Commission published its findings and recommendations in April 1983. Id.
at 1-3.
3. E.g., Ann Cooper, In the Real World of Education Reform, Vigilance May Be the
Key to Success, 17 NAT'L J. 460, (1985); Thomas Ferraro, The Sorry State of U.S. Schools:
National Education Commission's Indictment Triggers Strong Movement for School Reform,
UPI, May 25, 1983, available in LEXIS, News Library, UPI File.
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The striking statistics 4 and criticisms5 contained in the report
led many Americans to question the effectiveness of public
schools. 6 Consequently, legislators, educators, and parents began
to explore and debate the merits of alternative methods of
education.7 In the twelve years since the publication of A Nation

at Risk, numerous reforms have been implemented on the state and
local levels,8 but the academic achievement of American students
has not dramatically improved.9 Americans are still trying to
remedy the failings of the public school system.

I.

Introduction

In recent years, many proponents of education reform have
begun to advocate privatization." In the education reform
context, privatization refers to a school district contracting with a
private, for-profit corporation to provide general education

4. Some of the most surprising data revealed by the Commission in the report included
a 13% illiteracy rate of America's seventeen-year olds and the 40% functional illiteracy rate
in some groups of minority teens. A NATION AT RISK, supra note 1, at 8. The Commission
also noted that Americans finished last on seven of nineteen academic tests of international
comparison, and never finished first or second. Id. at 8. The Commission also reported that
Scholastic Aptitude Test (SAT) scores were in a consistent decline. Id. at 8-9.
5. The Commission attributed the poor performance of American students to the fewer
hours of class time and less demanding curriculum of American schools. For example, the
average American student spends six hours a day at school, 180 days per year, while in
England the average day is eight hours long and the school year is 220 days. Id. at 21. Also,
schools in other industrialized nations begin teaching advanced mathematics, science and
geography several years earlier than American schools, and usually require more math and
science courses before high school graduation. Id. at 20.
6. E.g., Troy Segal, Saving Our Schools, Bus. WK., Sept. 14, 1992, at 70.
7. E.g., Lewis D. Solomon, The Role of For-ProfitCorporationsin Revitalizing Public
Education:A Legal and Policy Analysis, 24 U. TOL. L. REV. 883, 886 (1993).
8. Typical reforms include increased school funding, higher teachers' salaries, more
rigorous teacher competency testing, increased requirements for teaching certification, longer
school days, and more demanding graduation requirements. See John E. Chubb & Terry M.
Moe, EducationalChoice: Why It Is Needed and How It Will Work, in EDUCATION REFORM
IN THE '90s, 36 (Chester E. Finn, Jr. & Theodore Rebarber eds. 1992).
9. Americans continue to rank near the bottom of industrialized nations on
international math and science tests. Solomon, supra note 7, at 886. Although math and
science proficiency scores have increased slightly since 1982, reading scores have not shown
similar improvement. Valerie Strauss, Mixed Report Cardfor Education,WASH. POST, Aug.
23, 1995, at A21.
10. For a complete explanation of the theory and practical implementation of
privatization of public schools, see MYRON LIEBERMAN, PRIVATIZATION AND EDUCATIONAL
CHOICE

(1989).
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services.1' Because privatization or "contracting out" has not
been widely attempted, its benefits are still largely theoretical. 2
Advocates of privatization stress the corporation's ability to
eliminate bureaucratic and administrative waste, thus promoting a
more effective school system without increasing costs.13 Proponents also claim that privatized schools will create competition
among education service providers. They assert that competition
among corporations seeking contracts with school districts will
increase the quality of education services providers.14 Opponents

of these programs question the ability of corporations to provide
education services and fear the consequences of allowing a
company to make a profit from educating America's children. 5
Opponents of privatization often point out that responsibility for
education would be placed in the hands of businessmen and
investors who have no knowledge or experience in the field of
education.1 6 Furthermore, they claim that corporations will be
tempted to compromise the quality of educational materials in
order to maximize profits. 7
The first privatization programs were implemented in 1992 by
Educational Alternatives Incorporated ("E.A.I."). 18 With little
resistance from opponents of privatization, E.A.I. began to manage
one school in South Pointe, Florida 9 and several in Baltimore,

11. Monica L. Haynes, Studying a Revolution in Education, PIa. POST-GAZETTE, Mar.
19, 1995, at Al.
12. See Charles Mahtesian, The PrecariousPolitics of Privatizing Schools, GOVERNING
MAO., June 1994, at 46.
13. LIEBERMAN, supra note 10: Solomon, supra note 7, at 913.
14. Solomon, supra note 7, at 914.
15. Mary L. Whitezell, Charter Schools Can Be a Guise for a Corporation to Siphon
Profits, Prr-r. POST-GAZETTE, Aug. 13, 1995, at E2; Solomon, supra note 7, at 924.
16. Solomon, supra note 7, at 924.
17. Id.
18. E.A.I., based in Minneapolis, was one of the first corporations to provide
educational services. Business executive John A. Golle formed E.A.I. after he became
frustrated with the public schools' failure to meet the educational needs of his two sons.
E.A.I. spent over four million dollars to develop its "Tesseract" model of education which
emphasizes the partnership between the school and the parents. Solomon, supra note 7, at
892-3; William Celis III, Unusual Public School Aiming to Turn a Profit,N.Y. TIMES, Nov.
6, 1991, at B9.
19. E.A.I.'s contract in South Pointe was part of Dade County's Saturn Schools program
to test new ideas in education. The five-year contract involved a special agreement with the
Florida teachers' union that allowed graduate students to be employed as teacher's aids.
Catherine Foster, Business Helps Run Public School, CHRISTIAN SCI. MONITOR, Apr. 20,
1992, at 12.
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Maryland.2 ° Recently, however, when a Pennsylvania school
district attempted a similar type of privatization reform, the issues
divided the community, outraged the teachers' union,21 and
spawned a complex lawsuit that was argued before the Supreme
Court of Pennsylvania.22
When filed, the case of Wilkinsburg EducationAss'n v. School
District of Wilkinsburg2 represented the first time that the legal
issues surrounding privatization were raised and litigated. Although resolution of these issues will turn on the Pennsylvania
Constitution, the case law developed in the Wilkinsburg litigation
is likely to have an impact on privatization attempts in other
24
states.

After

developing

background

information

about

the

Wilkinsburg School District, part II of this Comment focuses on the

Wilkinsburg privatization plan and the legal issues it raised. Part
III of the Comment briefly outlines Wilkinsburg's development and
the opinion of the Pennsylvania Supreme Court. Part IV addresses
the precedential value of the Wilkinsburg decision. Part V serves

as a critique of the Pennsylvania Supreme Court's decision.
20. The Baltimore contract included one middle school and eight elementary schools.
E.A.I. later won a contract with the Hartford, Connecticut school district which involved 32
schools and a budget of $200 million. Mike Bowler, EAI's Future at Stake in 2 Decisions,
BALTIMORE SUN, Oct. 29, 1995 at 1A. Since winning the Hartford contract, E.A.I. has
encountered some difficulty. First, its program in Baltimore received only a lukewarm
review by the University of Maryland. Then the City of Baltimore encountered a deficit in
its education budget and asked E.A.I. to cut seven million dollars from its budget. When
E.A.I. refused, Baltimore ended the contract. Fern Shen, Baltimore Ends School
Privatization, WASH. POST, Dec. 1, 1995, at B1. Disagreements about payments and
expenses led the Hartford School District to terminate the contract with E.A.I. in January
1996. Robert A. Frahm, Entrepreneurs Get Stern Lesson, HARTFORD COURANT, Jan. 24,
1996, at Al.
21. Monica L. Haynes & Matthew P. Smith, Company to Run School: Wilkinsburg
Board Approves Private Contractto Run Turner, Prrr. POST-GAZETTE, Mar. 22, 1995, at B1.
22. This Comment addresses only the issues raised by the primary case involving the
Wilkinsburg teacher's union and the Wilkinsburg School District that was originally filed in
the Common Pleas Court of Allegheny County. A related lawsuit was filed by the
Wilkinsburg Education Association against the Pennsylvania Secretary and Department of
Education in the Commonwealth Court of Pennsylvania. This suit alleged that the
Secretary's approval of the Wilkinsburg privatization plan was improper. The suit was
resolved in favor of the Secretary and Department on March 19, 1996. Wilkinsburg Educ.
Ass'n. v. Secretary of Educ., No. M.D. 1995 (Pa. Commw. Ct. 1996).
23. No. GD95-5174 (C.P. Allegheny County filed Mar. 28, 1995), affd, 661 A.2d 947
(Pa. Comm. Ct. 1995), vacated and remanded, 667 A.2d 5 (Pa. 1995).
24. See infra part IV. A June 1994 article in Governing Magazine indicated that
privatization plans were being considered in more than 15 states. Mahtesian, supra note 12,
at 52.
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Finally, part VI offers a complete analysis of the statutory and state
constitutional issues raised by the privatization programs like the
Wilkinsburg plan.'
II.

The Wilkinsburg Privatization Plan

A. Background of the Wilkinsburg School District
The city of Wilkinsburg is a suburb of Pittsburgh, Pennsylvania
with a population of approximately 21,000.26 The city's population
consists of approximately equal numbers of whites and African
Americans.27 The Wilkinsburg public school system, in contrast,
has approximately 97% African American students, 2 partially
29
because many of the white students attend private schools.
Test scores and other statistics indicate that the Wilkinsburg
schools' present success rate is low. For example, the Wilkinsburg
District's average SAT score in the 1993-1994 school year was 690,
260 points below the national average of 950.3" In fact, of the
Wilkinsburg students who took the exam in 1993-1994, only one
scored above the national average.31 In 1992 the high school
valedictorian had a grade point average of only 2.667 out of a
possible 4.0.32 The Wilkinsburg School District is also plagued by
a high attrition rate. The District's average first grade class has 180
students, but the average high school graduating class has only 60
students.33 These figures represent a 66% attrition rate.
Recognizing that the school system was failing to meet the needs
of Wilkinsburg students, the District Superintendent, Dr. Kenneth
0. Barbour, recommended a major change in the District's

25. This Comment focuses on the state constitutional and state statutory issues raised
by privatization. Some types of education reform may also implicate Federal Constitutional
questions, but these issues lie beyond the scope of this Comment.
26. Private Management of Public Schools Grows, BUS./EDUC. INSIDER, Sept. 1994, at
1.
27. Letter from Kenneth 0. Barbour, Acting Superintendent. Wilkinsburg School
District, to Division of Advisory Services, Pennsylvania Department of Education 2 (June
30, 1995) [hereinafter Letter to Advisory Servs.] (on file with the Dickinson Law Review).
28. Carol Innerst, School PrivatizationGoes a Step Farther,WASH. TIMES, July 9, 1995,
at Al; Letter to Advisory servs., supra note 27, at 2.
29. Letter to Advisory Servs., supra note 27, at 2.
30. Innerst, supra note 28, at Al; Letter to Advisory Servs., supra note 27, at 2.
31. Letter to Advisory Servs., supra note 27, at 2.
32. Innerst, supra note 28, at Al; Letter to Advisory Servs., supra note 27, at 2.
33. Letter to Advisory Servs., supra note 27, at 1.
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structure.34 The School Board and Dr. Barbour decided to
privatize one of the District's elementary schools as a first step
toward restructuring and improving the Wilkinsburg public
schools.35 Turner Elementary School was chosen as the site for
the implementation of the privatization program called the "Turner
School Initiative."36 After reviewing several proposals, the
members of the School Board voted on March 21, 1995 to accept
the proposal of Alternative Public Schools, Inc. ("A.P.S.").37
B. The A.PS. Proposal
A.P.S. is a private, for-profit corporation based in Nashville,
Tennessee and founded by investors Bill DeLoache and John
Eason in 1992.38 The corporation had not yet managed a school
but had been developing plans for innovative education services
since its inception.3 9
A.P.S. developed its proposal for the Turner School Initiative
in response to specific needs identified by the Wilkinsburg School
District.4" The proposal included a number of innovative and
fundamental changes. If the proposal were implemented, the
school year would be extended from 180 days to 212.41 Also, the
school would open earlier in the morning and stay open later in the
evening.42 A.P.S. planned to use this extra time for tutoring.
Other important components of the A.PS. planincluded improvements in Turner's computer and science technology, increased
parental involvement, development of a personal education plan for

34. Id.
35. Id.
36. Monica L. Haynes, Public School May Go Private, Prrr. POST-GAZETrE, Mar. 24,
1994, at Al.
37. The Board voted seven to two in favor of the plan and accepted a five-year contract
with A.P.S. that was to become effective on March 31, 1995. Haynes & Smith, supra note
21, at B1.
38. Dana Pride, Town Turns South for Private Firm to Run School, NASHVILLE
BANNER, Sept. 7, 1995, at B1.
39. Haynes, supra note 11 at A8.

40. The seven needs identified by the District were: (1) increased student achievement,
(2) more opportunity for children to learn, (3) more parent and community involvement, (4)

more student contact with adults, (5) more technology and a better physical environment,
(6) programs to address nonacademic needs, and (7) more information on student progress.
A.P.S. Turner School Restructuring Proposal [hereinafter A.P.S. Proposal] (on file with the
Dickinson Law Review).
41. See id. at 1.
42. Id. at 3.
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each student, individual
adult mentors for students and multi-age
43
grouping of students.
Under the terms of the proposal, A.P.S. would also assume

responsibility for the business management of the school, with the
Wilkinsburg School District giving A.P.S. control over all the
district funds allocated for Turner Elementary.'
A.P.S. would
then use the funds to educate the students according to its
proposal.45 Most significantly, the corporation would control the

school funds allocated for the teachers' and administrators'
salaries.46 A.P.S. would also have comprehensive control of the
staffing of the school.47

A.P.S. proposed to replace many of the Turner Elementary
teachers with specially trained A.P.S. staff.48 Other teachers
would be replaced by teacher aides, and the number of administrative positions would be reduced.49 Also, teachers' salaries would
be partially based on a merit pay system in which the teachers' full
salaries would not be guaranteed. Each teacher would receive the
full salary only if his or her students met certain performance
objectives.5 °
Finally, the proposal established a number of academic and
non-academic goals for A.PS. Specifically, the corporation would
have to improve test scores to the satisfaction of the community

43. Id. at 2-3.
44. A.P.S. Contract with the Wilkinsburg School District 11 1. 3, (Jan. 23, 1995)
[hereinafter A.P.S. Contract] (on file with the Dickinson Law Review).
45. The A.P.S. Proposal was made part of the A.P.S. Contract by the terms of a
paragraph which stated, "APS will manage and operate the School in accordance with the
terms of this agreement and the provisions of the Turner School Restructuring Proposal
...which, by this reference is made an integral part of this agreement." Id. 2.
46. Control of teachers' salaries is significant because previous privatization programs
allowed the staff to remain under the authority of the school district. Contracting Out: State
Court Bars Move to Private Wilkinsburg, Pa. Elementary School, 33 Gov't Empl. Rel. Rep.
(BNA) 952. 953 (July 24, 1995) [hereinafter Contracting Out].
47. A.P.S. Contract, supra note 44, 16.
48. Contracting Out, supra note 46, at 952.
49. A.P.S. Proposal, supra note 40, at 1-2.
50. The A.P.S. contract contains a provision entitled "Employment" that reads, in part:
Any existing teacher hired by A.P.S. will be given the opportunity, though not the
guarantee, to earn total compensation approximately equivalent to the aggregate
value of the collective bargaining scale wage for employees of the District (not
adjusted for a longer work year) through a combination of salary, incentive
bonuses and equity ownership.
A.P.S. Contract, supra note 44, 16.
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and students." Future payments and continuation of the contract
would be conditioned upon the attainment of these goals which
would be assessed by a third party whom the School District and
A.P.S. agreed to elect.5"
III. The Legal Battle
A. ProceduralHistory
On March 28, 1995, the Wilkinsburg teachers' union,
Wilkinsburg Education Association (WE.A.),53 filed a complaint
in equity and a motion for preliminary injunction in the Allegheny
Court of Common Pleas. 54 W.E.A. alleged that the School
District's action of delegating its authority to A.P.S. was a violation
of the Public School Code.5 Over the School District's strenuous
objection,56 the judge limited the argument solely to the legal
issues based on her finding that no material facts were at issue.57
51. Specific goals included progressive improvement of student standardized test scores.
APS Proposal, supra note 40, at 5. Other goals were to be specifically defined by mutual
agreement of A.P.S. and the District. Id.
52. Id.
53. The Wilkinsburg Education Association is an affiliate of the National Education
Association (N.E.A.), the largest and richest union in America. The N.E.A. has over two
million members and a budget of over $180 million. Peter Applebome, G.O.P. Efforts put
Teachers' Unions on the Defensive, N.Y. TIMES, Sept. 4, 1995, at Al.
54. On March 30, 1995, the suit was amended to add four citizens and taxpayers of the
Wilkinsburg School District as plaintiffs. They alleged that they would suffer harm from the
School District's contract with A.P.S. because the School District would pay public funds for
an illegal purpose. Wilkinsburg Educ. Assoc. v. School Dist. of Wilkinsburg, No. GD95-5174
(C.P. Allegheny County filed Mar. 28, 1995), affd, 661 A.2d 947 (Pa. Commiw. Ct. 1995),
vacated and remanded, 667 A.2d 5 (Pa. 1995).
55. Public School Code of 1949, PA. STAT. ANN. tit. 24, §§ 1-101 to 27-2702 (1992). The
Wilkinsburg Complaint in Equity alleges that "[t]he laws of the Commonwealth of
Pennsylvania do not either expressly or by necessary implication authorize the Board to
delegate said authority to A.P.S," that "[slaid delegation of authority to A.P.S. is improper
and contrary to law," and that "[t]he Board's improper delegation of authority to A.P.S.
illegally circumvents all professional employee mandates required by the Public School Code
of 1949." Complaint in Equity at 4, Wilkinsburg, No. GD94-5174 (Ct. C.P. Allegheny
County Pa. filed Mar. 28, 1995).
56. A later dissenting opinion filed by Commonwealth Court Justice Silvestri indicated
that the Wilkinsburg School District's counsel requested an evidentiary hearing no less than
14 times during the argument. Wilkinsburg Educ. Ass'n v. School Dist. of Wilkinsburg, No.
1032 C.D. 1995, slip op. at 3 (Pa. Commw. Ct. June 17, 1995) (Silvestri, J., dissenting).
57. Judge Friedman's memorandum in support of her order stated,
The suggestion that . . . Defendants ought to be able to present evidence to
support or justify their decision to authorize execution of the contract is without
merit. The question now before the court... is whether Defendants have any
authority for the contract under the School Code ... There are sufficient
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Oral argument proceeded on the legal issues, and on March 30,
1995, the court granted WE.A.'s request for a preliminary
injunction.58 Significantly, the court found that the school district
was likely to fail on the merits of the case because no law supported the District's contention that the Public School Code authorizes
privatization. 9 The injunction prohibited the School District from
entering into the contract with A.ES., making payments to the
corporation,
60
teachers.

and laying-off, furloughing, or suspending any

The Wilkinsburg School District appealed the preliminary
injunction to the Commonwealth Court of Pennsylvania. 6' As the
appeal was pending, the Wilkinsburg School District continued to

make payments to A.PS. and plan for the private management of
the Turner Elementary. A final contract with A.P.S. was signed on
June 5, 1995.62

On July 17, 1995, the Commonwealth Court affirmed the
preliminary injunction.63 Two days later the School District filed
an application for reconsideration, and on August 1, 1995, it
notified twenty-four teachers that they had been furloughed. 64
undisputed facts of record, without a hearing, to decide the legal issues raised by
the Petition.
The Legislative expression of public interest is contained in the School Code and
is not a matter of evidence.
Wilkinsburg, No. GD95-5174, slip op. at 2 (C.P. Allegheny County Mar. 30, 1995).
58. Id. at 8. The requirements for granting a preliminary injunction, as applied by the
Common Pleas Court in this case, are:
1. The injunction must be necessary to prevent immediate and irreparable harm
not compensable by money damages.
2. It would be more injurious to refuse the injunction that to grant it, and
3. the injunction will restore or preserve the status quo.
Id. at 4-5 (citing American Fed'n of State, County, & Mun. Employees v. Commonwealth,
465 A.2d 62, 65 (Pa. Commw. Ct. 1983)).
59. Judge Friedman acknowledged an Attorney General's Opinion of August 5, 1980
suggesting that private corporations cannot even supply substitute teachers to public schools.
Id. at 7 (referring to an unpublished advisory opinion by Acting Attorney General Harvey
Bantle, IlI (on file with the Dickinson Law Review)).
60. Wilkinsburg, No. GD95-5174 (C.P. Allegheny County Mar. 30,1995)(Order at 1-2.).
61. Wilkinsburg, No. 1032 C.D. 1995 (Pa. Commw. Ct. filed May 5, 1995).
62. First Amendment to Agreement Between APS and Wilkinsburg School District 1
(June 5, 1995) (on file with the Dickinson Law Review).
63. The court held that the Common Pleas Court did not abuse its discretion by entering
a preliminary injunction and that the prerequisites for a preliminary injunction were satisfied.
One justice dissented. Wilkinsburg, No. C.D. 1995, slip op. at 4-14 (Pa. Commw. Ct. June
8, 1995).
64. School Dist. of Wilkinsburg v. Wilkinsburg Educ. Ass'n, 667 A.2d 5, 7 (Pa. 1995).
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The petition for reconsideration was denied on August 14, 1995.
The School District then petitioned the Supreme Court of
Pennsylvania for allocatur.65 The Supreme Court of Pennsylvania
assumed jurisdiction over the proceeding. The grant of appeal
acted to supersede the injunction,66 allowing the doors of Turner
Elementary School to be opened under A.PS. management on

September 5, 1995.67
B.

The Issues

W.E.A. alleged that the School District's contracting out with
A.PS. was an ultra vires68 act.69 Specifically W.E.A. asserted that
the School District lacked the authority to delegate the power to

manage teachers without statutory authorization for such action.7 °
Furthermore, W.E.A. alleged that the contract with A.PS. was
illegal because the teacher suspensions made by A.P.S. violated
specific sections of the Public School Code.71

The Wilkinsburg School District based its response to the
allegations on Article III, Section 14 of the Pennsylvania
Constitution, which states, "[t]he General Assembly shall provide
for the maintenance and support of a thorough and efficient system
' 72
of public education to serve the needs of the Commonwealth."

The District contended that this language gave it the duty, not
simply the right, to contract out to A.P.S., because the system of
education currently in Wilkinsburg was neither thorough nor
efficient.73 Further, the District argued that the General Assembly
developed the Public School Code in order to fulfill its constitution-

65. Allocatur literally means "it is allowed." BLACK'S LAW DICrIONARY 75 (6th ed.
1990). The Pennsylvania Supreme Court uses this writ to grant an appeal, in much the same
way as a writ of certiorari is used by the United States Supreme Court.
66. An appeal of an injunction acts as a supersedeas, or stay of the proceedings, such
that the injunction does not remain in effect pending the appeal.
67. Monica L. Haynes, Wilkinsburg School Vote Brings Heavy Spending, Prr-r. POSTGAZETrE, Nov. 3, 1995, at A14.
68. An ultra vires act is one performed without any authority to act. The Latin
translation literally means beyond or outside of powers. BLACK'S LAW DIcTIONARY 1522
(6th ed. 1990).
69. Brief for Appellant at 6, Wilkinsburg Educ. Ass'n. v. School Dist. of Wilkinsburg,
No. C.D. 1995 (Pa. Commw. Ct. filed May 5, 1995) (on file with the Dickinson Law Review).
70. Id. at 4.
71. Id. at 7 (alleging a violation of PA. STAT. ANN. tit 24, § 11-1124).
72. PA. CONST. art. III § 14.
73. Brief for Appellants at 25, School Dist. of Wilkinsburg v. Wilkinsburg Educ. Ass'n,
667 A.2d 5 (Pa. 1995) (No. 55 W.D.) (on file with the Dickinson Law Review).
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al duty to provide a thorough and efficient education.74 Therefore, argued the District, the School Code should not be interpreted to prohibit the School District's attempt to provide a thorough
and efficient education through privatization.75
Finally, the District argued that if the Public School Code
would prevent it from entering into the contract with A.P.S., then
the School Code was unconstitutional as applied to the Wilkinsburg
School District.76 This argument was based on the assertion that
the Wilkinsburg School District's current system was not able to
provide a thorough and efficient education.77 The School District
again argued that by privatizing Turner Elementary School, it
efficient education
would be able to provide the thorough and
78
required by the Pennsylvania Constitution.
C. The Pennsylvania Supreme Court's Decision
The Pennsylvania Supreme Court decided in favor of the

School District on October 27, 1995."9 The opinion by Justice
Flaherty was joined by Justices Montemurro, Zappala, and
Castille. ° First, the court held that the preliminary injunction
8
should not have been issued without an evidentiary hearing. '
The court found that the record failed to establish irreparable harm
to WE.A., and that it did not show that issuing the injunction
would avoid greater harm than refusing to grant it, or that the
preliminary injunction would not adversely affect the public
interest.82

The court next addressed the issues raised by the conflict
between the Public School Code and the Pennsylvania Constitution.

The court wrote, "[a]lthough our jurisprudence normally requires
74.
75.
76.
77.
78.

Id. at
Id. at
Id. at
Id. at
Id. at

18.
19-20.
26-27.
27-28.
28.

79. School Dist. of Wilkinsburg v. Wilkinsburg Educ. Ass'n, 667 A.2d 5 (Pa. 1995).
80. Strangely, the same four justices also signed a concurring opinion by Justice Zappala.
In this concurrence, the court wrote that it was not departing from the usual order of analysis
under which constitutional questions are avoided if a case may be decided on nonconstitutional grounds. The concurrence suggests instead that it was merely determining that
the School District had not had an opportunity to develop its case with respect to either the
statutory or constitutional grounds because it was not afforded an evidentiary hearing. Id.
at 10 (Zappala, J., concurring).
81. Wilkinsburg, 667 A.2d at 7-8, n.6.
82. Id. at 7-8.
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that we address questions of law before constitutional questions, in
this case we deem it appropriate to address the constitutional
questions first, and for that reason, we do not reach the argument
as to the Public School Code."'83 The court then recognized the
Wilkinsburg School District's duty to provide a "thorough and
efficient" system of education. 4 It further recognized that a
statute may be valid under one set of facts but not another, and
may be valid as to one class of persons yet invalid as to others.8"
The court agreed with the School District's assertion that conditions
in the Wilkinsburg School District may make application of the
Public School Code unconstitutional. 6
The court pointed out that education is a fundamental right
under the Pennsylvania Constitution and that, therefore, the
controversy between W.E.A. and the School District should be
decided in favor of the best interests of the children.87 The court
vacated the preliminary injunction granted by the trial court and
remanded the case for an evidentiary hearing.88
IV. The Precedential Value Of The Wilkinsburg Decision
Although the legal questions raised in the Wilkinsburg
litigation will be resolved on the basis of the Pennsylvania
Constitution, other states are likely to rely on the case law
developed in the Wilkinsburg litigation. All fifty state constitutions
contain provisions establishing education as one of the state's
responsibilities, 9 and in forty-eight states, the provisions clearly
establish a mandatory duty to provide education.' While the
exact language of the articles varies, many of the state education
articles use similar language. For example, Maryland, 91 New
83. Id. at 8.
84.

Id.

85. Id. at 8-9. (citing Staub v. City of Baxley, 335 U.S. 313, 330 (1958) (Frankfurter, J.,
dissenting)).
86. Wilkinsburg, 667 A.2d at 9.
87. Id.

88. Id. A dissenting opinion by Chief Justice Nix was joined by Justice Cappy. The
dissenters acknowledged that the threshold question of the case is whether the Wilkinsburg
School District has the authority under the provisions of the Public School Code to privatize
Turner Elementary School. Id. at 10 (Nix, J., dissenting).
89. Allen W. Hubsch, Education and Self-Government. The Right to Education Under
State ConstitutionalLaw, 18 J.L. & EDUC. 93, 96-97 (1989).
90. The education articles of only Vermont and Minnesota do not contain mandatory
language. Id. at 97.
91. MD. CONST. art. VIII, § 1.
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Jersey,92 Ohio9 3 and West Virginia,94 like Pennsylvania, have the

constitutional obligation to provide a thorough and efficient
education. Other states have similar provisions which use terms
such as "efficient"; 95 "uniform";96 "general and uniform"; 97 and
other combinations of these and similar terms. 98
Despite the existence of these state education articles, in the
past, education claims were typically based on the Federal
Constitution and were litigated in the federal court system. 99
Federal precedent, however, made it difficult for plaintiffs to
succeed on these claims." ° Recognizing the difficulty of pursuing
education claims in federal courts, plaintiffs began to bring suits in
state courts.101 In recent years, an increasing number of education cases have been brought in state courts.10 2 The education
articles of state constitutions are often the central focus of these
education claims.10 3

Since educational issues have been brought predominantly in
federal courts, state courts had little occasion to examine their
constitutional provisions dealing with education. Thus, the state
courts are relatively inexperienced at deciding educational issues on
the basis of state constitutional language." 4 With little case law

92. N.J. CONST. art. VIII, § 4(1).
93. OHIO CONST. art. VI, § 2.
94. W. VA. CONST. art. XII, § 1.
95. KY. CONST. § 183; TEX. CONST. art. VII, § 1.
96. NEV. CONST. art XI, § 2; Wis. CONST. art. X, § 3 ("nearly uniform as practicable").
97. ARIZ. CONST. art. XI, § 1; IND. CONST. art. VIII, § 1; MINN. CONST. art. XII, § 1;
N.C. CONST. art. IX, § 2; OR. CONST. art. VIII, § 3; S.D. CONST. art. VIII, § 1; WASH.
CONST. art. IX, § 2.
98. Hubsch, supra note 89, at 128.
99. See, e.g., Plyler v. Doe, 457 U.S. 202 (1982); San Antonio Indep. Sch. Dist. v.
Rodriguez, 411 U.S. 1 (1973); Brown v. Board of Educ., 347 U.S. 483 (1954).
100. See Hubsch, supra note 89, at 103-04.
101. See id. at 115.
102. For a complete discussion of the growing trend of education cases being brought in
state courts, see Hubsch, supra note 89, at 127-33.
103, See, e.g., Hornbeck v. Somerset County Bd. of Educ., 458 A.2d 758 (Md.
1983)(concluding that the mandate of thorough and efficient education does not mean
uniform or equal); Pauley v. Kelly, 255 S.E.2d 859 (W. Va. 1979) (interpreting constitutional
mandate of thorough and efficient education to require more than a mere equality of
funding); Washakie County Sch. Dist. v. Herschler, 606 P.2d 310 (Wyo. 1980), cert. denied,
449 U.S. 1824 (1980)(holding that education must meet state constitutional standard).
104. Describing the state courts' difficulty in addressing state education issues, Allen
Hubsch wrote, "[slometimes, state courts have groped about dizzily in the recent education
litigation, as if exposed to strong sunlight after a long period in the dark." Hubsch, supra
note 89, at 94.
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of their own to guide them, state courts have turned to foreign case
law for guidance, especially where the deciding states' constitutions
contain similar language. 5
Because the Wilkinsburg privatization plan is being analyzed
under the Pennsylvania state education article, it is likely to serve
as persuasive precedent for other states. This case may be even
more likely to guide other state courts because the issues of
privatization have not been litigated elsewhere. While the
resolution of the conflict in Wilkinsburg is itself important, the
likelihood that other states may follow the Wilkinsburg precedent
make a proper resolution of the issues even more imperative.
V.

A Critique Of The Pennsylvania Supreme Court's Analysis

Privatization of public education raises very complicated legal
issues with strong political and social impacts. The legal issues of
privatization were not finally resolved by the Pennsylvania Supreme
Court because the Wilkinsburg case was remanded for an evidentiary hearing.1" The supreme court's opinion, however, fails to
sufficiently define the issues to be addressed by the trial court on
remand. In fact, the supreme court seems to have misdefined the
issues so that even on remand, the case is likely to be improperly
decided.
Because the School District argued that its actions were
authorized by statute, the court should have first addressed the
statutory issues raised by privatization, beginning with an examination of the Public School Code. The court instead chose not to
conduct a statutory analysis and gave no justification for its failure
to address the statutory issues."° Only if the statutory analysis
105. For example, the Supreme Court of Appeals of West Virginia wrote:
It has been instructive to us to examine all debates in the constitutional
conventions that produced thorough and efficient education clauses ....
We have also examined all the cases applying "thorough and efficient,"
"thorough" or "efficient" constitutional standards (or refusing to apply them)
decided in the fifteen states, and have culled and included herein mention of those
that help us find how courts have treated the Thorough and Efficient Clause.
Pauley, 255 S.E.2d at 866. In Hornbeck, the Maryland Court of Appeals explained that it
"considered cases from other jurisdictions with state constitutions having a 'thorough and
efficient' education clause or like provision." (including the Pennsylvania case Danson v.
Casey, 399 A.2d 360 (Pa. 1979)). 458 A.2d at 777.
106. School Dist. of Wilkinsburg v. Wilkinsburg Educ. Ass'n, 667 A.2d 5,9 (Pa. 1995).
107. The court itself recognized that it was deviating from the usual procedure of analysis
and wrote, "our jurisprudence normally requires that we address questions of law before
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had determined that the privatization violated the Public School
Code could the court have properly considered whether the Public
School Code is unconstitutional as applied to Wilkinsburg. The
importance of using the proper order of analysis may not be
immediately apparent, but the failure to address statutory issues in
this case will create confusion in the legal analysis of privatization
and other education issues.
First, the courts have not resolved whether school districts are
authorized by the Public School Code to privatize, yet they may
hold the application of the Public School Code unconstitutional
because it may not allow for privatization. This analysis clearly
lacks a logical structure. Obviously, the courts should first
determine if the Public School Code does prohibit privatization. If
the Code does permit privatization, then no basis exists in this
litigation for declaring the Public School Code unconstitutional.
Second, the court has lost an opportunity to provide guidance to
schools that are considering privatization or other types of
innovative school reform. School districts that are considering
education reforms will still be unsure of the extent of their
authority under the Public School Code.
Third, the court's opinion leaves the impression that any school
district troubled by low achievement can justify radical educational
reforms on constitutional grounds and disregard the state statutes
governing education. Thus, the court has implicitly authorized
school districts to ignore the statutory guidelines established by the
legislature. School districts now may knowingly elect to violate the
provisions of the Public School Code and simply claim a constitutional justification for their actions. Such actions will likely develop
into a series of constitutional challenges to provisions of the Public
School Code that are likely to diminish the importance of the
legislature in regulating education in the state.
Furthermore, the Supreme Court's opinion opens the door for
the trial court to approve the Wilkinsburg privatization on a
constitutional basis. This holding will lead to absurd results.
Districts which are currently providing a thorough and efficient
education will not be able to privatize since these schools lack the
constitutional justification for privatization that would be available
to troubled districts. Thus, even if privatization could make a high-

constitutional questions." Id. at 8.
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achieving school district even better, the district will not be able to
implement a privatization program.
Finally, the court failed to define adequately the parameters of
the state constitutional analysis. The court did not clarify the test
that the trial court should apply to determine whether a school
district is providing a "thorough and efficient system" of education. t Also, the court's suggestion that Wilkinsburg's privatization plan may be permissible under the education article of the
state constitution is based on a myopic view of the Pennsylvania
State Constitution because the court failed to consider that other
provisions of the state constitution may prohibit privatization.
Thus, the trial court may not analyze other provisions of the state
constitution that might prevent the privatization of public schools
when determining the case on remand.
The Pennsylvania Supreme Court's remanding the case for an
evidentiary hearing is likely to lead to an improper resolution of
the Wilkinsburg case since the court failed to address the statutory
issues raised by privatization. Furthermore, the court's opinion
suggests that a state constitutional analysis consists solely of
analyzing the education article when other state constitutional
provisions may be significant. The Pennsylvania Supreme Court's
opinion does not properly define the legal issues to be addressed
on remand. Therefore, it is unlikely that the trial court will
conduct a full and proper legal analysis of the privatization issue.
VI. Statutory and Constitutional Analysis
A. A Proper Statutory Analysist 9

A proper statutory analysis of the Wilkinsburgcase would have
focused on the plain language of the statutes while generally being
guided by legislative intent."' First, the School District argued

108. PA. CONST. art. III, § 14.

109. Although this analysis is based on the Pennsylvania Public School Code, the analysis
would likely be very similar for other states because most states have statutory provisions
similar to those discussed in this section.
110. 1 PA. CONS. STAT. ANN. § 1921. This statute provides:
(a) The object of all interpretation and construction of statutes is to ascertain and
effectuate the intention of the General Assembly. Every statute shall be
construed, if possible, to give effect to all its provisions.
(b) When the words of a statute are clear and free from all ambiguity, the letter
of it is not to be disregarded under the pretext of pursuing its spirit.
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that privatization was permitted because no provision of the Public
School Code expressly prohibits it. t' However, no provision of
the School Code expressly authorizes the contracting out for
general education services. Since the plain language of the Public
School2 Code does not resolve the issue, legislative intent governs.1
A number of sections of the Public School Code allow school
districts to contract out for specific types of services, such as food
service and transportation."'
These provisions indicate that
where deemed appropriate, the General Assembly expressly grants
the authority to contract out with private corporations. Because
the School Code does not expressly grant school districts the
authority to privatize general education services, the legislature
must not have intended such privatization. Thus, the School Code
does not authorize Wilkinsburg's privatization program.
Furthermore, the Public School Code represents the General
Assembly's statement of the educational policy for the state.
Although the School Code allows for reasonable alterations and
curtailments of educational programs,"' it gives no indication that
the General Assembly anticipated the privatization of general

education services. In the absence of any indication of the
legislature's intent to authorize privatization, the Public School
Code cannot be interpreted to permit it." 5 This interpretation
would necessarily involve an expansion of the school districts'

(c) When the words of the statute are not explicit, the intention of the General
Assembly may be ascertained....
Id.
111. School Dist. of Wilkinsburg v. Wilkinsburg Educ. Ass'n, 667 A.2d 5, 11-12 (Pa. 1995)
(Nix, J., dissenting).
112. 1 PA. CONS. STAT. ANN. § 1921(c).
113. E.g. PA. STAT. ANN. tit. 24, § 5-504 (1992) (food service); Id. § 5-523 (educational
broadcast services); Id. § 9-964.1(a) (rehabilitative services); Id. § 13-1362 (student
transportation); Id. § 14-1410 (special health exams); Id. § 15-1547 (drug and alcohol abuse
prevention training); Id. § 24-2401 (auditing).
114. The Public School Code gives school districts the power to suspend teachers based
on an alteration or curtailment of the school's educational program. PA. STAT. ANN. tit. 24,
§ 11-1124(2).
115. A 1958 Pennsylvania Supreme Court decision explained:
A study, nay a reading, of the Public School Code demonstrates that the
Legislature unquestionably intended and provided that the School District could
possess and exercise only those powers and functions detailed in the Code, and
that public school funds could be used only in the manner and for the purposes
which are expressly or by necessary implication provided for in this detailed Act.
Barth v. School Dist. of Phila., 143 A.2d 909, 912 (Pa. 1958).
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authority, and such expansion should properly be made by the
legislature.
Not only does the Public School Code not authorize privatization, but several provisions of the Public School Code implicitly
prohibit it. First, the School Code provides that the "use or
payment of any public school funds ... for any purpose not

provided in this act, shall be illegal."" 6 Because the School Code
does not provide for privatization of education services, the
payment of funds to a private corporation violates this provision.
Furthermore, any funds that would be retained by the corporation
as profit would be paid in violation of this provision.
Giving comprehensive control to a private corporation also
voids the statutes that govern the hiring and compensation of
professional employees. School boards are given the authority to
employ teachers under the language of section 11-1106117 and the
boards must provide certain minimum salaries under section
11-1148.g Under the A.P.S. proposal, the corporation holds the

power to hire and fire the professional staff, and the teachers are
not guaranteed the statutory minimum salaries. Thus, the
Wilkinsburg privatization of Turner Elementary School contravenes
these sections of the School Code.
The School Code also provides that teachers have a right to a
hearing before the school board upon dismissal,119 and that
teachers can be discharged only after the board complies with a
specific procedure for dismissal."
With the corporation in
control of staffing decisions, these provisions are meaningless.
Finally, the School Code provides that teachers can be suspended
only for the reasons enumerated under section 11-1124,121 and

that suspensions must be carried out in accordance with the
procedures set forth in section 11-1125.1.122 These protections,
which the legislature intended teachers to have, are not effective
for teachers at a privatized school because a private corporation
would not be bound by the statutes that govern only school districts
116. PA. STAT. ANN. tit. 24, § 6-610 (1992).
117.
118.

Id. § 11-1106.
Id. § 11-1148.

119. Id.§ 11-1122.
120. Id.§ 11-1127.
121. PA. STAT. ANN. tit. 24, § 11-1124. Acceptable reasons for suspending teachers
include substantial decrease in pupil enrollment, curtailment or alteration of an educational
program, and consolidation or reorganization of schools. Id.
122. Id.§ 11-1125.1.
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and school boards. Because many provisions of the Public School
Code presume that the school district or school board controls
staffing decisions, giving a corporation the authority to dismiss or
suspend teachers violates the Public School Code.
In response to these arguments, school districts might argue
that the public interest in thoroughly and efficiently educating
students outweighs the teachers' interests in their job security.
Thus, districts could assert that privatization should be permitted
despite the fact that it would contravene the Public School Code.
Although this seems to be a compelling argument, it can only be
convincing if the school district proves that there are no alternatives that comply with the Public School Code which would remedy
the identified problems. If an alternative method for improving the
school exists that does not violate the Public School Code, then the
school district should be compelled to employ the permissible
method, rather than an unlawful alternative. In the Wilkinsburg
case, the School District made reference to some small programs
that had failed to produce significant improvement, but failed to
satisfy the burden of showing that no other alternative would be
effective.
In summary, privatization is not authorized by any specific
section or broad interpretation of the Public School Code. In fact,
privatization violates several specific sections of the School Code.
Under a comprehensive privatization plan like the contract with
A.P.S., the School Board retains no significant amount of control
over the activities that are conducted at the school, including the
staffing and educational services. Therefore, the Pennsylvania
Supreme Court should have found that the Wilkinsburg School
District's contract with A.P.S. was ultra vires and, therefore, illegal.
B. A Complete State ConstitutionalAnalysis

Under a statutory analysis, the Wilkinsburg privatization plan

is illegal,' 2 but the School District raised the defense that the

Public

School

Wilkinsburg1 24

Code

was

unconstitutional

as

applied

to

Thus, after determining the illegality of the

privatization plan, a court would still have to address the issue of
constitutionality. Although the Supreme Court of Pennsylvania
found that privatization may be permissible under the state
123. See supra section VI.A.
124. School Dist. of Wilkinsburg v. Wilkinsburg Educ. Ass'n, 667 A.2d 5, 8 (Pa. 1995).
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education article,1 5 the court's constitutional analysis failed to
126
address all of the constitutional issues that privatization raises.
A complete state constitutional analysis would reveal that the
privatization of public schools is likely to be unconstitutional.
The constitutional analysis necessarily begins with the state
education article. The Pennsylvania Constitution provides in
Article III Section 14 that "[t]he General Assembly shall provide
for the maintenance and support of a thorough and efficient system
'127
of public education to serve the needs of the Commonwealth.
This provision of the Pennsylvania Constitution lies at the center
of the controversy between the Wilkinsburg teachers' union and the
Wilkinsburg School District. The School District contended that
this article of the constitution gave it the obligation to make
changes to the Wilkinsburg school system since the current system
was failing."2 The District's argument relied on the premise that
school districts are agents of the General Assembly created by
statute in order to carry out the General Assembly's constitutional
129
duty to provide a thorough and efficient system of education.
As agents of the General Assembly, school districts have some
discretion and managerial powers. 30 Case law has established
that school districts must use their authority to promote the welfare
of students,13 ' and that school board decisions must be based on
consideration of the public's interest in a thorough and efficient
education. 132 The Wilkinsburg School District asserted that
Turner Elementary School would be improved under A.P.S.
management and contended that the privatization was a proper
action taken in the best interests of the students.133 The District

125. See supra notes 83-86 and accompanying text.
126. See infra notes 142-47 and accompanying text.
127. PA. CONST. art. III, § 14.

128. Wilkinsburg, 667 A.2d at 8-9.
129. State College Educ. Assoc. v. Pennsylvania Labor Relations Bd., 306 A.2d 404, 410
(Pa. Commw. Ct. 1973) (holding that school districts are agencies of the legislature to
administer the constitutional duty to provide a thorough and efficient system of education).
130. In State College the Commonwealth Court wrote, "school boards have traditionally
been given by the Legislature, under constitutional mandates, broad inherent managerial
powers to operate the public schools and to determine policy relative thereto." Id. at 410.
131. See e.g., Ehret v. School Dist. of Kulpmont, 5 A.2d 188 (Pa. 1939)(fundamental
policy of school laws is to obtain a better education for children).
132. Root v. Northern Cambria Sch. Dist., 309 A.2d 175 (Pa. Commw. Ct. 1973).
133. Wilkinsburg, 667 A.2d at 8, 10.
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concluded that because privatization was necessary tot34 meet its
constitutional duty, it had not overstepped its authority.
It is axiomatic that providing the best education possible for all
students is in the best interest of the Commonwealth. The public
education system is failing to provide a thorough and efficient
education to the students of Wilkinsburg. By claiming that the
education provided by a private corporation will promote the
welfare of students, the School District has made a strong argument
in favor of its privatization program, but this argument contains
several weaknesses.
First, the plain language of the Pennsylvania Constitution
anticipates a "public" system of education. 35 Thus, it seems that
13 6
the constitution did not anticipate a privatized school system.
Second, the language of the education article puts the duty of
providing education on the General Assembly. The Supreme Court
of Pennsylvania has also interpreted the education article of the
Pennsylvania Constitution to establish that education is an
indispensable governmental function and is within legislative
control.'37 The court specifically noted that the legislature is the
body that has authority to change the process in order to keep
abreast of changing needs in the education field. 38 Therefore,
the Pennsylvania Constitution does not grant school districts the
authority to make dramatic changes in the education system like
those involved in a privatization program.
School districts and school boards have only the powers which
the legislature has granted to them through statute and any

134. Id. at 9.
135. PA. CONST. art. III, § 14.
136. However, some may argue that the meaning of the word "public" is not violated as
long as the schooling is free and available to any school age student in the Commonwealth.
137. See, e.g., Danson v. Casey, 399 A.2d 360 (Pa. 1979).
138. The court has held that article III section 14:
is to enable successive legislatures to adopt a changing program to keep abreast
of educational advances. It would be no less contrary to the 'essence' of the
Constitutional provision for this Court to bind future Legislatures and school
boards to a present judicial view of a constitutionally required 'normal' program
of educational services.
Id. at 366 (emphasis added). Though the court went on to advocate "free experimentation"

so that "the best possible educational services can be achieved," the context of the court's
advocation of experimentation indicates that the legislature should be the one to institute

such experimentation. Id.
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necessarily implied powers.139 As discussed above,"4 privatization is neither authorized by statute nor implied from the provisions of the Public School Code. The legislature has not granted
school districts the authority to privatize education services. It
would be improper for a court to grant this power to a school
district when the legislature has chosen not to do so.141
Even assuming arguendo that Article III Section 14 does not
prohibit the contracting out for education services, other provisions
of the constitution must be analyzed before privatization could be
authorized. Although the issue was not raised in the Wilkinsburg
litigation, Article II Section 1 of the constitution states, "The
legislative power of this Commonwealth shall be vested in a
General Assembly. ...,142 This provision indicates that basic
policy choices involved with legislative power must be made by the
legislature and further strengthens the argument that contracting
out must be authorized only by the legislature. The legislature may
confer authority and discretion to other entities, such as school
districts. This authority is limited, however, to carrying out the
declared legislative policy in accordance with the provisions of law.
In the context of the Wilkinsburg case, the question that must
be asked is, "Did the School District overstep the boundary
between carrying out the declared legislative policy and creating
policy itself?" The facts of the Wilkinsburg case indicate that the
answer is "yes." The School District did not make a perfunctory
change in the educational program at Turner Elementary. Instead
it instituted a comprehensive plan of privatization that altered the
fundamental and historical premise that the state government
manages public schools.143

Furthermore, the Turner Initiative

contravenes many of the legislative mandates of the Public School
Code.1" This action cannot be described as an exercise of mere

139. "A School District is a creature or agency of the Legislature and has only the
powers that are granted by statute, specifically or by necessary implication." Barth v. Sch.
Dist. of Phila., 143 A.2d 909, 911 (Pa. 1958).
140. See supra part VI.A.
141. Ehret v. Sch. Dist. of Kulpmont, 5 A.2d 188, 190 (1939) ("The Constitution has
placed the educational system in the hands of the legislature, free from any interference from
the judiciary." (cite omitted)).
142. PA. CONST. art. II, § 1.
143. "[A] worthy objective does not justify the action of a School District or public body,
which has no fundamental or inherent powers of Government, unless that action is
authorized by the Constitution or by an Act of the Legislature." Barth, 143 A.2d at 911.
144. See supra § VI.A.
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discretion; it is instead a school district acting beyond the grant of
discretionary powers.
Finally, Article III Section 30 of the Pennsylvania Constitution
states that "[n]o appropriation shall be made to any charitable or
educational institution not under the absolute control of the
Commonwealth."' 45 This provision raises the question of whether
the funds allocated to a school district by the Pennsylvania
Department of Education can be used to pay a private contractor.
The issue hinges on the determination of whether the private
contractor is sufficiently within the control of the Commonwealth
or not.
At best, the Wilkinsburg School District's control over A.P.S.
is questionable. The contract gives virtually all control of the
school to the corporation even though the Wilkinsburg School
District can cancel the contract if the corporation fails to produce
satisfactory results. The power to discontinue the contract is
unlikely to be equated with the absolute control that Article II
Section 30 of the constitution anticipated," 4 especially because
the corporation would not be subject to many of the legislative
controls contained in the Public School Code. 47
Thus, the School District's arguments based on the state
constitution education article are likely to fail under a complete
constitutional analysis. Furthermore, the general language of
Article III Section 14 should not be interpreted in a manner that
contravenes the specific legislative mandates present in the Public
School Code. Therefore, the contract between the Wilkinsburg
School District and A.P.S. is illegal. The Wilkinsburg privatization
program violates the Public School Code, and it cannot be justified
under the language of the state constitution.

145. PA. CONST. art. III, § 30.
146. The Pennsylvania Commonwealth Court noted its approval of an interpretation of
the authority granted to school districts, which was explained as follows:
Broad discretionary powers have been given school authorities to enable them in
exercising their policy-making function to ensure a thorough, efficient, effective
and better education for the children of this Commonwealth and any erosion of
these powers should be strictly constructed on the basis that the public interest is
paramount. It has been long recognized that school officials are trustees of the
powers vested in them and cannot divest themselves of the powers which have been
conferred upon them for a public purpose.
State College Educ. Assoc. v. Pennsylvania Labor Relations Bd., 306 A.2d 404, 412 (Pa.
Commw. Ct. 1973)(emphasis added).
147. See supra § VI.A.
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VII. Conclusion

The Wilkinsburg litigation was the first time the issues of
privatization of public schools were litigated in this nation. The
issues raised were complex and demanded a thoughtful analysis.
The resolution of these issues is particularly important because
other states may be guided by the Pennsylvania Supreme Court's
constitutional analysis. Rather than guiding the trial court to the
central issues of the case, the supreme court's opinion confuses the
issues and hinders a logical analysis.
Under a complete analysis of the statutory and constitutional
issues raised, the comprehensive privatization scheme that is in
effect in Wilkinsburg should be deemed illegal. The specific
prohibitions in the Public School Code demonstrate that the
legislature has not authorized school districts to elect privatization.
Furthermore, the general statement of Article III Section 14 of the
Pennsylvania Constitution is not a sufficient reason to presume that
a school district has such authority, especially because privatization
would offend other constitutional provisions.
The interests of the Wilkinsburg students, community, and the
Commonwealth as a whole seem to press for an alternative system
of schooling. The Pennsylvania Constitution has been interpreted
to avoid stagnation of the education system in light of inevitable
technological and societal changes. Innovation, however, must
come from a legislative body, not a school district or a court. Until
the legislature grants school districts the authority to contract out
for educational services, education reform must take a form other
than privatization.
Kimberly Colonna

